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REPORT  TO  RULES  COMMITTEE

STATUS  REPORT  ON  CHARTER  REVIEW  COMMITTEE  ITEMS  DEFERRED  FOR

LATER  CONSIDERATION

INTRODUCTION

At  its  meeting  of March  7,  2018,  the  Rules  Committee  requested  a  status  report  from  the

City  Attorney  on  the  following  five  proposals  considered  by  the  Charter  Review  Committee

during  the  2015  to  2016  timeframe.

1) Proposed  reorganization  of all  San  Diego  Charter  (Charter)  sections  related  to

legislative  activity  by  moving  these  sections  Charter  Article  III:  Legislative  Power;

2) Proposed  reorganization  to  create  a  new  Charter  Article  to  consolidate  independent,

non-mayoral  departments  that  provide  administrative  service;

3) Proposed  reorganization  of Charter  Articles  IV:  The  Mayor  and  XV:  Strong  Mayor

Form  of Governance,  by  moving  sections  that  address  primarily  executive  and

mayoral  authority  to  Article  IV;

4) Proposed  amendments  to  Charter  section  41(c):  Planning  Commission,  by  providing

for  duties,  membership  and  terms  to  be  placed  in  the  San  Diego  Municipal  Code

(Municipal  Code);  and

5) Proposed  amendment  to  Charter  Section  41(d):  Ethics  Commission,  by changing  the

name  of the  Ethics  Commission  to  the  San  Diego  Fair  Political  Practices

Commission.

 

Upon  expiration  of the  temporary  Charter  Review  Committee  in  May  2016,  these  items

were  referred  to  the  Rules  Committee  for  consideration.  The  items  appear  in  the  Charter  Review

Committee  Final  Report1  as  items  for  future  consideration,  approved  by  the  Rules  Committee  on

November  14,  2016.  The  City  Attorney  is  prepared  to  work  with  staff to  bring  back  amendments

related  to  each  of these  proposals,  if requested  by  the  Rules  Committee.

1  See  2015-2016  Charter  Review  Committee  Final  Report,  Attachment  1.
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For  any  of the  proposals  that  the  City Council  ultimately  determines  to  put  on  the  ballot,

this  Office  would  prepare  an  impartial  analysis  and  other  ballot  materials,  which  provide

explanatory  information  for  the  record  and  educate  voters  on  the  purpose  of the  proposed

change.  Therefore,  if the  Rules  Committee  moves  forward,  we  request  direction  regarding  the

purpose  to  be  achieved  with  the  proposed  amendment.

 

We  have  summarized  the  status  of the  proposed  amendments  in  three  categories  below:

 

I. Reorganization  Proposals  for  Charter  Articles  III,  IV,  V,  and  XV

 

The  Office  of the  City  Attorney  met  with  legislative  staff on  the  proposed  reorganization

amendments  on  several  occasions  in  2015.  At  the  time,  multiple  amendments  were  under

consideration,  some  substantive  and  some,  as  those  noted  above,  calling  for  reorganization  of the

sections  affected  by  the  substantive  proposals.  We  suggested  that  overlapping  amendments  could

lead  to  unnecessary  complications  in  drafting  (e.g.,  Charter  section  290  was  the  subject  of a

measure  unrelated  to  the  reorganization).  Ultimately,  organizational  edits  were  delayed,  pending

outcome  of votes  on  substantive  amendments.

 

The  current  Charter  addresses  Legislative  Power  in  Article  III,  The  Mayor  in  Article  IV,

Executive  and  Administrative  Service  in  Article  V,  and  Strong  Mayor  Form  of Governance  in

Article  XV.  The  first  two  reorganization  proposals  would  divide  the  Article  XV  provisions

between  the  Mayor  and  Council,  moving  provisions  to  Articles  IV  and  III,  respectively.  The

third  proposal  would  create  a  new  Article  to  separate  the  independent  departments  and

commissions  from  Mayoral  departments.

 

If the  Rules  Committee  moves  forward,  we  request  clarification  as  to  the  purpose  of the

proposed  Article  V  amendments.  The  initial  Charter  Review  Committee  report  on  this  item2

proposed  the  amendment  to  move  the  independent  departments  and  commissions  to  a  separate

Article.  The  staff report  indicated  that  this  change  would  clarify  the  independence  of these

departments  and  commissions  from  the  departments  and  administration  under  the  Mayor.

 

While  the  proposed  amendment  may  have  some  of the  effect  identified  in  the  staff report,

certain  provisions  of current  Article  V  will  continue  to  govern  the  independent  departments  and
the  commissions.  The  Article  is  not  cleanly  divided  into  “independent”  and  “Mayoral”

departments,  and  some  sections  address  all  departments.  For  example,  Charter  section  28

addresses  the  City  Council’s  authority  to  establish  City departments  and  duties,  and  Charter

section  30  addresses  appointing  authority  (whether  Mayoral  or  independent)  to  remove

employees.  The  proposed  reorganization  may  create  confusion  if the  reader  overlooks  applicable

sections  from  Article  V  based  upon  the  mistaken  assumption  that  the  new  Article  regarding

independent  departments  and  commissions  is  self-contained.

2  See  Report  to  Council  No.  16-022  (Mar.  2,  2016),  attached  as  Exhibit  A.
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Finally,  because  the  portion  of the  Article  V  reorganization  proposal  relating  to  Charter

section  41  is  also  subject  to  proposals  for  substantive  amendments,  discussed  below,  we

recommend  leaving  the  commissions  provisions  in  Article  V.

 

II. Planning  Commission,  Charter  section  41(c)

 

At  the  Charter  Review  Committee  on  December  3,  2015,3  staff proposed  a  Charter

amendment  that  would  repeal  much  of the  Charter  language  regarding  the  Planning  Commission,

and  leave  its  duties  to  be  determined  by  the  City  Council  by  ordinance.  Municipal  Code

amendments  to  reflect  the  duties  of the  Planning  Commission  were  not  part  of the  Charter

Review  Committee  action.4

 

III. Ethics  Commission,  Charter  section  41(d)

 

If the  Council  and  Ethics  Commission  wish  to  make  the  proposed  change,  it  would  be  a

simple  ballot  measure  limited  to  changing  one  section  of the  Charter.  Charter  section  41(d)

would  be  amended  to  change  the  words  “Ethics  Commission”  to  “San  Diego  Fair  Political

Practices  Commission”  in  three  places.  The  Council  would  then  have  to  make  more  extensive,

corresponding  changes,  through  ordinance,  to  the  Municipal  Code,  wherever  that  name  appears.

 

We  do  have  some  concern  that  this  could  be  potentially  confusing,  as  voters  may  believe

that  the  renamed  San  Diego  Fair  Political  Practices  Commission  is  a  municipal  branch  of the

California  Fair  Political  Practices  Commission  (FPPC),  even  though  this  entity is  not  affiliated

with  or  legally  part  of the  state  entity.  We  often  cite  to  opinions  of the  FPPC  at  the  state  level,

which  should  not  be  confused  with  opinions  of the  Ethics  Commission.  Therefore,  we  suggest

clarifying  that  this  is  a  uniquely  San  Diego  entity  and  not  a  bureau  office  of a  state  agency.

 

Finally,  as  noted  above,  this  Office  is  responsible  for  preparing  ballet  material,  including

an  impartial  analysis.  Therefore,  our  Office  requests  input  from  the  Rules  Committee  regarding

the  purpose  of the  name  change  to  explain  to  voters.

3 
 See  Charter  Review  Committee  Agenda,  Item  2(A)  and  backup  materials  (Dec.  3,  2015),  attached  as  Exhibit  B.  

4  This  Office  provided  a  copy  of our  February  6,  2012  Memorandum  of Law,  “CIP  Conformance  Review  by  the

Planning  Commission,”  which  discusses  the  powers  and  duties  of the  City  Planning  Commission  under  the  City

Charter  and  state  law.  2012  City  Att’y  MOL  85  (2012-2;  Feb.  6,  2012).
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CONCLUSION

 

We  are  prepared  to  work  with  assigned  Mayoral  or  Council  staff to  continue  moving  the

items  forward.  We  do  not  recommend  proceeding  with  overlapping  proposals.

 

MARA  W.  ELLIOTT,  CITY  ATTORNEY

By        /s/Prescilla  Dugard

Prescilla  Dugard

Senior  Chief Deputy  City  Attorney
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